ISSN: 1735-3181

. N
lq EISSN: 17353521 )

The Quarterly Journal of figh
Vol. 31 ¢ No. 4 e Winter 2025 & Issue 120

A Re-examination of the L egal and Jurisprudential
Foundations of the Personal Criterion in
Deter mining the Lighter Punishment*

Mehdi Narestani
Assistant Professor, Department of Law, Hakim Sabzevari University, Sabzevar, Iran
m.narestani@hsu.ac.ir; Orcid: 0000-0002-4446-2616

Abstract

According to the Islamic Penal Code, one of the judge's authorities—and in
some cases, obligations—is to impose a lighter punishment (Akhaf). The
application of the lighter punishment rule becomes controversial when the
punishments are of different types, such as flogging versus imprisonment
or imprisonment versus fines. Legal doctrine offers two criteria—personal
or typological—to resolve this issue. Given the importance of the matter,
this study, using library-documentary data collection and a descriptive-
analytical approach with content analysis, seeks to answer the question:
What are the jurisprudential and legal grounds for employing the personal
criterion in identifying the lighter punishment? The findings indicate that
the personal criterion, in addition to being closer to criminal justice and
not contradicting public order, especially in cases where the crime is
proven by confession or admission, has substantial textual and
jurisprudential support. Therefore, using the personal criterion to
determine a lighter punishment is both permissible and legitimate, and in
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some instances, due to the necessity of precaution, protection of Muslim
lives, the principle of leniency, and the principle of avoiding harm to
believers, its observance may even be considered obligatory.
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