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At times, jurisprudential rhetoric (sina ‘ah al-fightyyah) does not yield sufficient
confidence for the jurist. In such instances, the jurist finds it necessary to
supplement the established rhetorical framework with additional, non-codified
elements in order to arrive at a sharT ruling. These supplementary elements are
considerations that the jurist personally deems compelling, even though they
may not yet be formally recognized within the prevailing juristic school.

The insufficiency of jurisprudential rhetoric in deriving certain shar‘T rulings,
and the consequent need to introduce new supplementary elements, raises two
principal questions: what indicates that jurisprudential rhetoric requires
augmentation, and what role has the perceived gap between jurisprudential
rhetoric and sharT rulings played in the historical development of juristic
method?

The central hypothesis of this study is that when a jurist perceives a discrepancy
between the conclusions generated by jurisprudential rhetoric and what is
understood to be the shar'T ruling, hesitation arises regarding reliance on
rhetoric alone. As a result, the jurist turns to additional elements to bridge the
gap between formal juristic reasoning and the presumed normative reality.

When reliance upon a particular supplementary element becomes widespread
among jurists, it invites systematic scrutiny within the juristic school. Following
critical evaluation and validation, such an element may ultimately be
incorporated into the recognised structure of jurisprudential rhetoric. To
examine this process, the study first clarifies its underlying presuppositions and
then analyses selected examples of tension between jurisprudential rhetoric and
sharT rulings in the legal reasoning of later and contemporary jurists. It
subsequently distinguishes between two orientations—a method-averse
approach and a method-oriented approach—and argues in favour of a
consciously methodological engagement in addressing and repairing this gap.

The study concludes that a new set of operative elements has emerged with the
potential to refine and restore jurisprudential rhetoric. These elements require
systematic examination within ‘Tlm Usil al-Figh, and their scope and conditions
of validity must be clearly determined.
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